Environmental Protection Agency

the initial administrative order, the
recommended decision of the Presiding
Officer, the final decision, and final ad-
ministrative order. Service of a copy of
the initial administrative order to-
gether with a copy of these procedures,
the recommended decision of the Pre-
siding Officer, the final decision, or a
final administrative order, shall be
made personally or by certified mail,
return receipt requested or, if personal
service cannot be effectuated or cer-
tified mail is returned refused or un-
signed, by regular mail, on the re-
spondent or his representative. The
Clerk shall serve other documents from
the Presiding Officer by regular mail.

(c) Service of documents filed by the
parties. Service of all documents, filed
by the parties, shall be made by the
parties or their representatives on
other parties or their representatives
and may be regular mail, with the
original filed with the Clerk. The origi-
nal of any pleading, letter, or other
document (other than exhibits) shall be
signed by the party filing or by his
counsel or other representative. The
signature constitutes a representation
by the signer that he has read the
pleading, letter, or other document,
that to the best of his knowledge, in-
formation, and belief, the statements
made therein are true, and that it is
not interposed for delay.

(d) Service in general. Service of or-
ders, decisions, rulings, or documents
by either the Clerk or the parties shall,
in the case of a domestic or foreign cor-
poration, a partnership, or other unin-
corporated association, which is sub-
ject to suit under a common name, be
made, as prescribed in §24.04 (b) and (c),
upon an officer, partner, managing or
general agent, or any person author-
ized by appointment or by Federal or
State law to receive service of process.

(e) Effective date of service. Service of
the initial administrative order and
final administrative order is complete
upon receipt by respondent (or the re-
spondent’s agent, attorney, representa-
tive or other person employed by re-
spondent and receiving such service),
personally or by certified mail, or upon
mailing by regular mail, if personal
service or service by certified mail can-
not be accomplished, in accordance
with §24.04(b). Service of all other
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pleadings and documents is complete
upon mailing, except as provided in
§§24.10(b) and 24.14(e).

[53 FR 12263, Apr. 13, 1988, as amended at 56
FR 49380, Sept. 27, 1991]

§24.05 Response to the initial order;
request for hearing.

(a) The initial administrative order
becomes a final administrative order
thirty (30) days after service of the
order, unless the respondent files with
the Clerk within thirty (30) days after
service of the order, a response to the
initial order and requests a hearing.

(b) The response to the initial order
and request for a hearing must be in
writing and mailed to, or personally
served on, the Clerk of the Regional of-
fice which issued the order.

(c) The response to the initial order
shall specify each factual or legal de-
termination, or relief provision in the
initial order the respondent disputes
and shall briefly indicate the basis
upon which it disputes such determina-
tion or provision.

(d) Respondent may include with its
response to the initial order and re-
quest for a hearing a statement indi-
cating whether it believes the subpart
B or subpart C hearing procedures
should be employed for the requested
hearing and the reason(s) therefore.

§24.06 Designation of Presiding Offi-
cer.

Upon receipt of a request for a hear-
ing, the Regional Administrator shall
designate a Presiding Officer to con-
duct the hearing and preside over the
proceedings.

§24.07 Informal settlement conference.

The respondent may request an infor-
mal settlement conference at any time
by contacting the appropriate EPA em-
ployee, as specified in the initial ad-
ministrative order. A request for an in-
formal conference will not affect the
respondent’s obligations to timely re-
quest a hearing. Whether or not the re-
spondent requests a hearing, the par-
ties may confer informally concerning
any aspect of the order. The respondent
and respondent’s representatives shall
generally be allowed the opportunity
at an informal conference to discuss
with the appropriate Agency technical

251



§24.08

and legal personnel all aspects of the
order, and in particular the basis for
the determination that a release has
occurred and the appropriateness of the
ordered corrective action.

§24.08 Selection of appropriate hear-
ing procedures.

(a) The hearing procedures set forth
in subpart B of this part shall be em-
ployed for any requested hearing if the
initial order directs the respondent—

(1) To undertake only a RCRA Facil-
ity Investigation and/or Corrective
Measures Study, which may include
monitoring, surveys, testing, informa-
tion gathering, analyses, and/or studies
(including studies designed to develop
recommendations for appropriate cor-
rective measures), or

(2) To undertake such investigations
and/or studies and interim corrective
measures, and if such interim correc-
tive measures are neither costly nor
technically complex and are necessary
to protect human health and the envi-
ronment prior to development of a per-
manent remedy, or

(3) To undertake investigations/stud-
ies with respect to a release from an
underground storage tank.

(b) The hearing procedures set forth
in subpart C of this part shall be em-
ployed if the respondent seeks a hear-
ing on an order directing that—

(1) Corrective measures or such cor-
rective measures together with inves-
tigations/studies be undertaken, or

(2) Corrective action or such correc-
tive action together with investiga-
tions/studies be undertaken with re-
spect to any release from an under-
ground storage tank.

(c) The procedures contained in sub-
parts A and D of this part shall be fol-
lowed regardless of whether the initial
order directs the respondent to under-
take an investigation pursuant to the
procedures in subpart B of this part, or
requires the respondent to implement
corrective measures pursuant to the
procedures in subpart C of this part.

[56 FR 49380, Sept. 27, 1991]
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Subpart B—Hearings on Orders
Requiring Investigations or Studies

§24.09 Qualifications of Presiding Offi-
cer; ex parte discussion of the pro-
ceeding.

The Presiding Officer shall be either
the Regional Judicial Officer (as de-
scribed in 40 CFR 22.04(b)) or another
attorney employed by the Agency, who
has had no prior connection with the
case, including the performance of any
investigative or prosecuting functions.
At no time after issuance of the initial
administrative order and prior to
issuance of the final order shall the Re-
gional Administrator, Presiding Offi-
cer, or any person who will advise
these officials in the decision on the
case, discuss ex parte the merits of the
proceeding with any interested person
outside the Agency, with any Agency
staff member who performs a prosecu-
torial or investigative function in such
proceeding or a factually related pro-
ceeding, or with any representative of
such person. If, after issuance of the
initial order and prior to issuance of
the final order, the Regional Adminis-
trator, Presiding Officer, or any person
who will advise these officials in the
decision on the case receives from or
on behalf of any party in an ex parte
communication information which is
relevant to the decision on the case
and to which other parties have not
had an opportunity to respond, a sum-
mary of such information shall be
served on all other parties, who shall
have an opportunity to reply to same
within ten (10) days of service of the
summary.

§24.10 Scheduling the hearing; pre-
hearing submissions by respondent.

(a) Date and time for hearing. The Pre-
siding Officer shall establish the date,
time, location, and agenda for the re-
quested public hearing and transmit
this information to the parties. Subject
to §24.10(c), the hearing shall be sched-
uled and held within thirty (30) days of
the Agency’s receipt of the request for
a public hearing.

(b) Pre-hearing submissions by respond-
ent. At any time up to five (5) business
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